




































































would violate an applicable court order or Sony's commitments to the United States

Department of Justice or any other governmental entity. Additionally, Indirect Purchaser

Plaintiffs and Sony will take reasonable efforts to accommodate the other's efforts to

minimize duplication in the providing of any cooperation.

30.  Cooperation.

(a)

(b)

©)

(d)

Within a reasonable period of time (but no more than thirty (30)
days) after submission by Class Counsel to the Court of a proposed
form of notice to the Classes, Sony’s counsel shall meet with Class
Counsel for the purpose of identifying any Sony documents that
have been produced as of that time that relate to and/or support the
allegations in the Third Consolidated Amended Class Action
Complaint or that show Sony Lithium Ion Battery sales, pricing,
capacity or production; provided, however, that such obligation
shall not require Sony to provide information protected by the
attorney-client privilege, attorney work-product doctrine and/or
other similar privileges and shall not waive any such protections or
privileges. Further, such communications shall be considered
privileged settlement discussions pursuant to Federal Rule of
Evidence 408 and similar provisions.

Sony will produce all English translations of any documents that it
provided to the United States Department of Justice in connection
with its investigation of potential collusion concerning Lithium Ion
Batteries, to the extent they exist, within fifteen (15) business days
after Preliminary Approval by the Court of this Agreement.

Sony agrees that Class Counsel may ask questions at depositions of
Sony witnesses noticed by other plaintiffs in the Actions.

If Sony produces any declarations, documents, data or other
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(h)

responses to discovery to any other plaintiff in the Actions, Sony
will produce the same to Class Counsel.

Each of the Settling Parties shall cooperate in good faith to
authenticate, to the extent possible, documents and/or things
produced in the Actions, whether by declarations, affidavits,
depositions, hearings and/or trials as may be necessary for the
Actions, without the need for the other party to issue any subpoenas,
letters rogatory, letters of request or formal discovery requests to the
other.

Sony will respond to reasonable requests (including, if necessary,
by providing reasonable telephonic access to appropriate
employees) for clarification of the transactional, production and
cost data that Sony produced in the Actions prior to the Execution
Date.

Sony will continue to comply with the terms of paragraph I(C) in the
Court’s Order re Deposition Protocol (ECF No. 593) (“Deposition
Protocol”) relating to employee “watchlists” for as long as these
terms are in effect. Sony will inform Class Counsel under the terms
of that paragraph if Sony becomes aware that a person on Plaintiffs’
(as defined in the Deposition Protocol) watchlist intends to leave, or
does leave, his or her employment at Sony, to the extent reasonably
possible.

Upon reasonable notice after Preliminary Approval of this
Agreement, Sony shall use its best efforts to make available up to
two (2) of its employees identified by Indirect Purchaser Plaintiffs
for interviews, depositions and/or testimony at trial, via

videoconference or at a mutually agreed upon location or locations
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(except for testimony at trial, which shall be at the United States
District Court for the Northern District of California). Unless
mutually agreed to by the Parties, any such interviews shall not
exceed one six-hour day. Except as specifically provided for herein,
any such depositions shall be conducted in accordance with the
procedures set forth in the Deposition Protocol and shall count
toward the maximum of twglve (12) depositions for Sony as a
defendant group as set forth in the Deposition Protocol.

31.  Confidentiality. Indirect Purchaser Plaintiffs and Class Counsel agree that
they will not use the information provided by Sony or its representatives for any purpose
other than pursuit of the Actions, and will not publicize the information beyond what is
reasonably necessary for the prosecution of the Actions. Any information provided
pursuant to this Agreement shall be subject to the Stipulated Protective Order entered in the
Actions on May 17,2013 (ECF No. 193) (“Protective Order”) as if produced in response to
discovery requests and so designated.

32.  Other Discovery. Upon the Execution Date, Sony and Releasees need not
respond to formal discovery from Indirect Purchaser Plaintiffs or otherwise participate in
the Actions. Further, neither Sony nor the Indirect Purchaser Plaintiffs shall file motions
against the other or initiate or participate in any discovery, motion or proceeding directly
adverse to the other in conrection with the Actions, except as specifically provided for
herein, and Sony and the Indirect Purchaser Plaintiffs shall not be obligated to respond to
or supplement prior responses to formal discovery that has been previously propounded by
the other in the Actions or otherwise participate in the Actions. Indirect Purchaser
Plaintiffs and Sony agree to withdraw all outstanding discovery served on the other.

33.  Resolution of Disputes. To the extent the Settling Parties disagree about
the interpretation or enforcement of any terms of this Agreement relating to future

cooperation by Sony, they agree to submit such disputes for binding resolution by Judge
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Vaughn R. Walker (ret.) or another mutually agreed neutral.

34.  Final Approval. In the event that this Agreement fails to receive Final
Approval by the Court as contemplated herein or in the event that it is terminated by either
of the Settling Parties under any provision herein, the parties agree that neither Indirect
Purchaser Plaintiffs nor Class Counsel shall be permitted to introduce in evidence, at any
hearing, or in support of any motion, opposition or other pleading in the Actions or in any

other federal or state or foreign action alleging a violation of any law relating to the subject
| matter of the Actions, any information provided by Sony or its counsel pursuant to § 30(a)
or § 30(f) or any information obtained during interviews i)rovided pursuant to § 30¢h).
Further, in such event, Sony and Indirect Purchaser Plaintiffs will each be bound by and
have the benefit of any rulings made in the Actions to the extent they would have been
applicable to Sony or Indirect Purchaser Plaintiffs had Sony been participating in the

Actions.

H. Conditions of Settlement, Effect of Disapproval, Cancellation or
Termination

35.  Effective Date. The Effective Date of this Agreement shall be conditioned
on the occurrence of all of the following events:

(a) Sony no longer has any right under §{ 40-41 to terminate this
Agreement or, if Sony does have such right, they have given written
notice to Class Counsel that they will not exercise such right;

(b)  the Court has finally approved the Settlement as described herein,
following notice to the Classes and a hearing, as prescribed by Rule
23 of the Federal Rules of Civil Procedure, and has entered the
Judgment; and

(©) the Judgment has become Final.

36.  Occurrence of Effective Date. Upon the occurrence of all of the events

referenced in the above paragraph, any and all remaining interest or right of Sony in or to

26



the Gross Settlement Fund, if any, shall be absolutely and forever extinguished, and the
Gross Settlement Fund (less any Notice and Administrative Costs, Taxes, Tax Expenses or
Fee and Expense Award paid) shall be transferred from the Escrow Agent to the Notice and
~ Claims Administrator as successor Escrow Agent within ten (10) days after the Effective
Date. |
37.  Failure of Effective Date to Occur. If all of the conditions specified in
9 35 are not met, then this Agreement shall be cancelled and terminated, subject to and in
accordance with § 41 unless the Settling Parties mutually agrée in writing to proceed with
this Agreement.
| 38.  Exclusions. Class Counsel shall cause copies of requests for exclusion
from the Classes to be provided to Sony’s counsel. No later than fourteen (14) days after
the final date for mailing requests for exclusion, Class Counsel shall provide Sony’s
counsel with a complete and final list of opt-outs. With the motion for final approval of the
Settlement, Class Counsel will file with the Court a complete list of requests for exclusion
frdm the Classes, including only the name, city. and state of the person or entity requesting
exclusion. With respect to any member of the Class who requests exclusion from the
Classes, Sony reserves all of its legal rights and defenses, including, but not limited to, any
defenses relating to whether the member of the Class is an indirect purchaser of the
allegedly price-fixed product and/or has standing to bring any claim. Sony shall have the
option to terminate this Agreement if the purchases of Lithium Ion Batteries, Lithium Ioﬁ
Packs and/or Finished Products made by members of the Classes who timely and validly
request exclusion from the Classes equal or exceed five percent (5%) of the total volume of
purchases made by the Classes. After meeting and conferring with Class Counsel, Sony
may elect to terminate this Agreement by serving written notice on Class Counsel by email
and overnight courier and by filing a copy of such notice with the Court no later than thirty
(30) days before the date for the final approval hearing of this Agreement, except that Sony

shall have a minimum of ten (10) days in which to decide whether to terminate this
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Agreement after receiving the final opt-out list. In the event that Sony exercises its option
to terminate this Agreement: (i) this Agreement shall be null and void as to Sony, and shall
have no force or effect and shall be without prejudice to the rights and contentions of
Releasees and Releasors in this or any other litigation; and (ii) the Settlement fund paid by
Sony, plus interest thereon, shall be refunded promptly to Sony, minus such payment (as
set forth in this Agreement) of Notice and Administrative Costs and Taxes and Tax
Expenses, consistent with the provisions of § 41.

39.  Objections. Settlement Class members who wish to object to any aspect of
the Settlement must file with the Court a written statement containing their objection by the
end of the period to object to the Settlement. Any award or payment of attoméys’ fees
made to the counsel of an objector to the Settlement shall only be made by Court order and
upon a showing of the benefit conferred to the Classes. In determining any such award of
attorneys’ fees to an objectors’ counsel, the Court will consider the incremental value to the
Classes caused by any such objection. Any award of attorneys’ fees by the Court will be
conditioned on the objector and his or her attorney stating under penalty of perjury that no
payments shall be made to the objector based on the objector’s participation in the matter
other than as ordered by the Court. Sony shall have no responsibility for any such
payments.

40.  Failure to Enter Proposed Preliminary Approval Order, Final
Approval Order or Judgment. If the Court does not enter the Preliminary Approval
Order, the Final Approval Order or the Judgment, or if the Court enters the Final Approval
Order and the Judgment and appellate review is sought and, on such review, the Final
Approval Order or the Judgment is finally vacated, modified or reversed, then this
Agreement and the Settlement incorporated therein shall be cancelled and terminated;
provided, however, the Settling Parties agree to act in good faith to secure Final Approval
of this Settlement and to attempt to address in good faith concerns regarding the Settlement

identified by the Court and any court of appeal. No Settling Party shall have any obligation

28



whatsoever to proceed under any terms other than substantially in the form provided and
agreed to herein; provided, however, that no order of the Court concerning any Fee and
Expense Application or Distribution Plan, or any modification or reversal on appeal of
such order, shall constitute grounds for cancellation or termination of this Agreement by
any Settling Party. Without limiting the foregoing, Sony shall have, in its sole and absolute
discretion, the option to terminate the Settlement in its entirety in the event that the
Judgment, upon becoming Final, does not provide for the dismissal with prejudice of all of
the Actions against it.

41,  Termination. Unless otherwise ordered by the Court, in the event that the
Effective Date does not occur or this Agreement should terminate, or be cancelled or
otherwise fail to become effective for any reason, including, without limitation, in the
event that Sony elects to terminate this Agreement pursuant to 4 38, the Settlement as
described herein is not finally approved by the Court or the Judgment is reversed or vacated
following any appeal taken therefrom, then:
| (a) within five (5) business days after written notification of such event

is sent by counsel for Sony to the Escrow Agent, the Gross
Settlement Fund—including the Settlement Amount and all interest
earned on the Settlement Fund while held in escrow excluding only
Notice and Administrative Costs that have either been properly
disbursed or are due and owing, Taxes and Tax Expenses that have
been paid or that have accrued and will be payable at some later
date, and attorneys’ fees and costs that have been disbursed pursuant
to Court order—will be refunded, reimbursed and repaid by the
Escrow Agent to Sony; if said amount or any portion thereof is not
returned within such five (5) day period, then interest shall accrue
thereon at the rate of ten percent (10%) per annum until the date that

said amount is returned;
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within thirty (30) business days after written notification of such
event is sent by counsel for Sony to Class Counsel, all attorneys’
fees and costs which have been disbursed to Class Counsel pursuant
to Court order shall be refunded, reimbursed and repaid by Class
Counsel to Sony;

the Escrow Agent or its designee shall apply for any tax refund
owed to the Gross Settlement Fund and pay the proceeds to Sony,
after deduction of any fees or expenses reasonably incurred in
connection with such application(s) for refund, pursuant to such
written request;

the Settling Parties shall be restored to their respective positions in
the Actions as of the Execution Date, with all of their respective
claims and defenses preserved as they existed on that date;

the terms and provisions of this Agreement, with the exception of
99 13-15, 17, 27, 31, 33-35, 37, 40-41, 43-44, 46-47, 49-56 (which
shall continue in full force and effect), shall be null and void and
shall have no further force or effect with respect to the Settling
Parties, and neither the existence nor the terms of this Agreement
(nor any negotiations preceding tﬁis Agreement nor any acts
performed pursuant to, or in furtherance of, this Agreement) shall be
used in the Actions or in any other action or proceeding for any
purpose (other than to enforce the terms remaining in effect); and
any judgment or order entered by the Court in accordance with the

terms of this Agréeement shall be treated as vacated, nunc pro tunc.

L No Admission of Liability

42, Final and Complete Resolution. The Settling Parties intend the

Settlement as described herein to be a final and complete resolution of all disputes between
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them with respect to the Actions and Released Claims and to compromise claims that are
contested, and it shall not be deemed an admission by any Settling Party as to the merits of
any claim or defense or any allegation made in the Actions.

43.  Federal Rule of Evidence 408. The Settling Parties agree that this
Agreement, its terms and the negotiations surrounding this Agreement shall be governed
by Federal Rule of Evidence 408 and shall not be admissible or offered or received into
~evidence in any suit, action or other proceeding, except upon the written agreement of the
Settling Parties hereto, pursuant to an order of a court of cdmpetent Jurisdiction, or as shall
be necessary to give effect to, declare or enforce the rights of the Settling Parties with
respect to any provision of this Agreement.

44.  Use of Agreement as Evidence. Neither this Agreement nor the
Settlement, nor any act performed or document executed pursuant to or in furtherance of
this Agreement or the Settlement: (a) is or may be deemed to be or may be used as an
admission of, or evidence of, the validity of any Released Claims, any allegation rhade in
the Actions, or any wrongdoing or liability of Sony; or (b) is or may be deemed to be or
may be used as an admission of, or evidence of, any liability, fault or omission of the
Releasees in any civil, criminal or administrative proceeding in any court, administrative
agency or other tribunal. Neither this Agreement nor the Settlement, nor any act performed
or document executed pursuant to or in furtherance of this Agreement or the Settlement,
shall be admissible in any proceeding for any purpose, except to enforce the terms of the
Settlement, and except that the Releasees may file this Agreement and/or the Judgment in
any action for any purpose, including, but not limited to, in order to support a defense or
counterclaim based on principles of res judicata, collateral estoppel, release, good faith
settlement, judgment bar or reduction or any other theory of claim preclusion or issue
preclusion or similar defense or counterclaim. The limitations described in this paragraph
apply whether or not the Court enters the Preliminary Approval Order, the Final Approval

Order or the Judgment.
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J. Miscellaneous Provisions

45.  Voluntary Settlement. The Settling Parties agree that the Settlement
Amount and the other terms of the Settlement as described herein were negotiated in good
faith by the Settling Parties, and reflect a settlement that was reached voluntarily following
mediation with Judge Vaughn R. Walker (ret.) and after consultation with competent legal
counsel.

46.  Consent to Jurisdiction. Sony and each Class Member hereby irrevocably
submit to the exclusive jurisdiction of the Court only for the specific purpose of any suit,
action, proceeding or dispute arising out of or relating to this Agreement or the
applicability of this Agreement. Solely for purposes of such suit, action or proceeding, to
the fullest extent that they may effectively do so under applicable law, Sony and the Class
Members irrevocably waive and agree not to assert, by way of motion, as a defense or
otherwise, any claim or objection that they are not subject to the jurisdiction of the Court or
that the Court is in any way an improper venue or an inconvenient forum. Without limiting
the generality of the foregoing, it is hereby agreed that any dispute concerning the
provisions of q{ 7-11 hereof, including but not limited to any suit, action or proceeding in
which the provisions of §{ 7;1 1 hereof are asserted as a defense in whole or in part to any
claim or cause of action or otherwise raised as an objection, constitutes a suit, action or
proceeding arising out of or relating to this Agreement. In the event that the provisions of
99 7-11 hereof are asserted by any Releasee as a defense in whole or in part to any claim or
cause of action or otherwise raised as an objection in any suit, action or proceeding, it is
hereby agreed that such Releasee shall be entitled to a stay of that suit, action or proceeding
until the Court has entered a final judgment no longer subject to any appeal or review
determiniﬁg any issues relating to the defense or objection based on the provisions of
99 7-11. Nothing herein shall be construed as a submission to jurisdiction for any purpose
other than any suit, action, proceeding or dispute arising out of or relating to this

Agreement or the applicability of this Agreement.
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47.  Resolution of Disputes; Retention of Exclusive Jurisdiction. Any
disputes between or among Sony and any Class Members concerning matters contained in
this Agreement shall, if they cannot be resolved by negotiation and agreement, be
submitted to the Court. The Court shall retain exclusive jurisdiction over the
implementation and enforcement of this Agreement,

48.  Binding Effect. This Agreement shall be binding upon, and inure to the
benefit of, the successors and assigns of the parties hereto. Without limiting the generality
of the foregoing, each and every covenant and agreement herein by Indirect Purchaser
Plaintiffs and Class Counsel shall be binding upon all Class Members.

49.  Authorization to Enter Settlement Agreement. The undersigned
representatives of Sony represent that they are fully authorized to enter into and to execute
this Agreement on behalf of Sony. Class Counsel, on behalf of Indirect Purchaser
Plaintiffs and the Classes, represent that they are, subject to Court approval, expressly
authorized to take all action required or permitted to be taken by or on behalf of the Classes
pursuant to this Agreement to effectuate its terms and to enter into and execute this
Agreement and any modifications or amendments to the Agreement on behalf of the
Classes that they deem appropriate. ‘

50. Notices. All notices under this Agreement shall be in writing. Each such
notice shall be given either by (a) e-mail; (b) hand delivery; (c) registered or certified mail,
return receipt requested, postage pre-paid; (d) FedEx or similar overnight courier; or
(e) facsimile and first class mail, postage pre-paid and, if directed to any Class Member,
shall be addressed to Class Counsel at their addresses set forth below, and if directed to
Sony, shall be addressed to their attorneys at the addresses set forth below or such other
addresses as Class Counsel or Sony may designate, from time to time, by giving notice to
all parties hereto in the manner described in this paragraph.

If directed to the Indirect Purchaser Plaintiffs, address notice to:
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COTCHETT, PITRE & MCCARTHY, LLP -
Steven N. Williams (swilliams@cpmlegal.com)
San Francisco Airport Office Center

840 Malcolm Road, Suite 200

Burlingame, CA 94010

Telephone:  650-697-6000

Facsimile:  650-697-0577

HAGENS BERMAN SOBOL SHAPIRO LLP
Jeff Friedman (jefff@hbsslaw.com)

715 Hearst Avenue, Suite 202

Berkley, CA 94710

Telephone:  510-725-3000

Facsimile:  510-725-3001

LIEFF CABRASER HEIMANN & BERNSTEIN, LLP
Brendan P. Glackin (bglackin@lchb.com)

275 Battery Street, 29th Floor

San Francisco, CA 94111-3339

Telephone:  415-956-1000

Facsimile: 415-956-1008

If directed to Sony, address notice to:

COOLEY LLP

John C. Dwyer (dwyerjc@cooley.com)
3175 Hanover Street

Palo Alto, CA 94304-1130
Telephone:  (650) 843-5000
Facsimile:  (650) 849-7400

COOLEY LLP

Beatriz Mejia (mejiab@cooley.com)
101 California Sireet, 5th Floor

San Francisco, CA 94111-5800

Telephone:  (415) 693-2000
Facsimile:  (415) 693-2222

51.  Headings. The headings used in this Agreement are intended for the
convenience of the reader only and shall not affect the meaning or interpretation of this

Agreement.

52. No Party Deemed to Be the Drafter. None of the parties hereto shall be
deemed to be the drafter of this Agreement or any provision hereof for the purpose of any
statute, case law, rule of interpretation or construction that would or might cause any

provision to be construed against the drafter hereof.
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53.  Choice of Law. This Agreement shall be considered to have been
negotiated, executed and delivered, and to be wholly performed, in the State of California,
and the rights and obligations of the parties to this Agreement shall be construed and
enforced in accordance with, and governed by, the internal, substantive laws of the State of
California without giving effect to that state’s choice of law principles.

54.  Amendment; Waiver. This Agreement shall not be modified in any
respect except by a writing executed by Sony and Class Counsel, and the waiver of any
rights conferred hereunder shall be effective only if made by written instrument of the
waiving party. The waiver by any party of any breach of this Agreement shall not be
deemed or construed as a waiver of any other breach, whether prior, subsequent or
contemporaneous, of this Agreement.

55.  Execution in Counterparts. This Agreement may be executed in one or
more counterparts. All executed counterparts and each of them shall be deemed to be one
and the same instrument. Counsel for the Settling Parties to this Agreement shall exchange
among themselves original signed counterparts and a complete set of executed
counterparts shall be filed with the Court,

56.  Integrated Agreement. This Agreement constitutes the entire agreement
between the Settling Parties and no representations, warranties or inducements have been
made to any party concerning this Agreement other than the répresentations, warranties
and covenants contained and membrialized herein. It is understood by the Settling Parties
that, except for the matters expressly represented herein, the facts or law with respect to
which this Agreement is entered into may turn out to be other than or different from the
facts now known to each party or believed by such party to be true. Each party therefore.
expressly assumes the risk of the facts or law turning out to be so different, and agrees that
this Agreement shall be in all respects effective and not subject to termination by reason of
any such different facts or law. Except as otherwise provided herein, each party shall bear

its own costs and attorneys’ fees.
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57.  Return or Destruction of Confidential Materials. The Settling Parties
agree to comply with § 11 of the Protective Order entered in these Actions at the conclusion

of these Actions.
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IN WITNESS WHEREOF, the parties hereto, through their fully authorized

representatives, have executed this Agreement as of the date first herein above written.

INDIRECT PURCHASER PLAINTIFFS® CLASS
COUNSEL, on behalf of Indirect Purchaser
Plaintiffs indirrdually and on behalfof the Classes

Steven N. Williams
COTCHETT, PITRE & MCCARTHY
San Francisco Airport Office Center

840 Malcolm Road, Suite 200
Burlingame, CA 94010

Telephone: 650-697-6000

Fax: 650-697-0577
swilliams@cpmlegal.com

By:

JET Friedman

HAGENS BERMAN SOBOL SHAPIRO
LLP

715 Hearst Avenue, Suite 202

Berkley, CA 94710

Telephone: 510-725-3000

Fax: 510-725-3001

jefff@hbsslaw.com

Brendan P. Glackin

LIEFF CABRASER HEIMANN &
BERNSTEIN LLP

Brendan P. Glackin

275 Battery Street, 29th Floor

San Francisco, CA 94111-3339
Telephone: 415-956-1000

Fax: 415-956-1008
bglackin@lchb.com
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DEFENDANTS SONY CORPORATION, SONY
ENERGY DEVICES CORPORATION AND
SONY ELECTRONICS INC.

John C. Dwy
Stephen C. Neal

COOLEY LLP

3175 Hanover Street
Palo Alto, CA 94304
Tel: (415) 495-5000
Fax: (415) 495-7400

Beatriz Mejia

Matthew M. Brown

COOLEY LLP

101 California Street, S5th Floor
San Francisco, CA 94111-5800
Tel: 415-693-2000

Fax: 415-693-2222
mejiab@cooley.com
brownmm(@cooley.com



